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ment or decree in the first suit is a bar to the second suit between the same parties 
and their privies, not only upon the same cause or demand, but also upon a differ- 
ent cause. The judgment or decree in the first suit is conclusive upon the parties 
until reversed on appeal, or until set aside or annulled by some proceeding insti- 
tuted for that purpose. 

3. Suit to Impeach Judgment or Decree — Rule applicable to in/ants. An 
infant can impeach a judgment or decree only upon the grounds which would in- 
validate it in case of another person, such as fraud, collusion, or error. He is, as 
a rule, as much bound by a decree against him as an adult. The law recognizes 
no distinction between a decree against an infant and one against an adult. 

4. Parties — Persons born after suit — Representation. Where all parties are brought 
before the court that can be brought before it, and the court acts upon property 
according to the rights that appear, without fraud, its decision is final and conclu- 
sive, not only on the parties before the court, but also on those who thereafter 
come into being. The latter are regarded as parties by representation, and are as 
effectually bound by decrees as if they had'been in being and made parties in person. 

5. Parties — Suit to set aside decree — Purchaser under the decree. In a suit brought 
to set aside a decree under which lands have been sold, or in which such relief 
could be granted, the persons whose rights would or might be affected by setting 
aside the decree are necessary parties. 

6. Pleading — Defence on merits by one defendant — Non-appearance of other de- 
fendants. In a suit against two defendants, where one of the defendants makes 
defence on grounds not personal to himself, but which go to the foundation 
of the complainant's right to recover upon the case stated, and upon the hearing 
the bill is dismissed, it should be dismissed as to both of the defendants, although 
one of them has not appeared or made defence. 

7. Res Judicata. A decree establishing a debt, rendered by a court which has 
jurisdiction of the subject and of the parties, is a complete bar, so long as it re- 
mains in force, to any suit assailing the debt instituted by any party to the former 
suit. 



Metropolitan Life Insurance Co. v. Rutherford. — Decided at 

Richmond, April 7, 1898. Buchanan, J. Absent, CardweU, J : 

1. Pleading — Declaration in debt on insurance policy — What must be averred — 
Common counts. Where an act is to be done by one party as a condition precedent 
to his right to claim performance of another, he cannot claim such performance 
without averring the doing of such act, or giving some excuse for its non-per- 
formance. Hence in an action on an insurance policy where the money is only 
payable on the performance of certain acts and the existence of certain facts, the 
declaration must aver the performance of those acts, and the existence of those 
facts. There can be no recovery upon such policy upon a declaration which con- 
tains only the common counts. If the common counts were sufficient then the 
act for simplifying the declarations on insurance policies (Acts 1871-'2, p. 578) 
was wholly unnecessary. 

2. Appeal A'nd Error — Demurrer sustained to one count by trial court — Issue 
and trial on other counts — Ruling on demurrer cannot be considered on appeal by de- 
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fendant. Where a demurrer to one count of a declaration has been sustained, and 
issue taken on other counts, and there has been a verdict and judgment for the 
plaintiff', a writ of error awarded to the defendant does not bring up the action 
of the trial court in sustaining the demurrer to that count, nor can that count be 
looked to by the appellate court in order to sustain the verdict and judgment 
complained of. 

3. Insurance — Answers in application as to diseases — Case at bar. In an appli- 
cation for life insurance, which is made a part of the policy and its statements 
deemed warranties, the applicant stated that he had never had any disease of the 
urinary organs and was then-in sound health, but also stated that he had had dis- 
ease of the kidneys and jaundice. 

Held: If prior to the time these statements were made the applicant had had 
any disease of the urinary organs other than disease of the kidneys, the defendant 
company was released from liability, although that disease was caused by disease 
of the kidneys. And if the applicant was not in sound health when insured, ex- 
cept so far as his health was impaired by the diseases which he stated in his ap- 
plication he had had, the company was also released. The object of the question 
as to the disease of the urinary organs was to ascertain whether the applicant has 
had any disease of the urinary organs, no matter how caused, by which their 
ordinary operation had been seriously disturbed, or their vital powers materially 
weakened, and it is proper for the jury to consider the object of the question, and 
the circumstances under which the answer was made. 



Virginia Fire & Marine Insurance Co. v. Goode & Co. — De- 
cided at Richmond, April 7, 1898. — Riely, J. Absent, Keith, P. and Card- 
well, J: 

1. Insurance — Proof of loss — Specific objections — Denial of all liability dispenses 
with proof of loss. An objection to a proof of loss under a fire insurance policy 
on the ground that it is "not satisfactory," without specifying the defects, is not 
sufficient, and a failure to specify defects is a waiver of any objection to the proof. 
And a denial of all liability under a policy, without giving reasons, absolves the 
assured from any obligation to furnish preliminary proof of loss, or to correct de- 
fects in it if it has been furnished. 

2. Principal and Agent — Facts communicated to agent — Answers dictated or 
approved by insurance agents or their employees — Estoppel. Facts communicated to 
the general agents of an insurance company while acting within the scope of their 
agency, or to the employees of such agents during the course of their employ- 
ment, bind the company whether communicated to it or not, and where such 
such agents or employees, after full knowledge of the facts, dictate or approve 
answers given by an applicant in the application for the insurance, the company 
cannot thereafter deny the truth or sufficiency of such answer, though it is stipu- 
lated in the policy that the answer shall be deemed to be a warranty. 

3. Insurance — Application — Parol evidence — Estoppel. In actions upon insurance 
policies it is admissible to show by parol evidence that representations, as written 
in the application of the insurance, ought not to be used against the assured upon 
the ground of equitable estoppel. 



